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even if the available data had been sub-
mitted before the date of agreement on 
price. 

(c) When the Contracting Officer deter-
mines that the rates shall be reduced and the 
Government is thereby entitled to a refund, 
the Carrier shall be liable to and shall pay 
the FEHB Fund at the time the overpayment 
is repaid— 

(1) Simple interest on the amount of the 
overpayment from the date the overpayment 
was paid from the FEHB Fund to the Carrier 
until the date the overcharge is liquidated. 
In calculating the amount of interest due, 
the quarterly rate determinations by the 
Secretary of the Treasury under the author-
ity of 26 U.S.C. 6621(a)(2) applicable to the pe-
riods the overcharge was retained by the 
Carrier shall be used; and, 

(2) A penalty equal to the amount of over-
payment, if the Carrier knowingly submitted 
cost or pricing data which was incomplete, 
inaccurate, or noncurrent. 

(End of clause) 

[62 FR 47576, Sept. 10, 1997, as amended at 64 
FR 36273, July 6, 1999; 65 FR 36387, June 8, 
2000; 70 FR 31383, June 1, 2005] 

1652.215–71 Investment Income. 
As prescribed in 1615.470–1, the fol-

lowing clause shall be inserted in all 
FEHBP contracts based on cost anal-
ysis: 

INVESTMENT INCOME (JAN 1998) 

(a) The Carrier shall invest and reinvest all 
FEHB funds on hand that are in excess of the 
funds needed to promptly discharge the obli-
gations incurred under this contract. The 
Carrier shall seek to maximize investment 
income with prudent consideration to the 
safety and liquidity of investments. 

(b) All investment income earned on FEHB 
funds shall be credited to the Special Re-
serve on behalf of the FEHBP. 

(c) When the Contracting Officer concludes 
that the Carrier failed to comply with para-
graph (a) or (b) of this clause, the Carrier 
shall credit the Special Reserve with invest-
ment income that would have been earned, 
at the rate(s) specified in paragraph (f) of 
this clause, had it not been for the Carrier’s 
noncompliance. ‘‘Failed to comply with 
paragraph (a) or (b)’’ means: (1) Making any 
charges against the contract which are not 
allowable, allocable, or reasonable; or (2) 
failing to credit any income due the contract 
and/or failing to place excess funds, includ-
ing subscription income and payments from 
OPM not needed to discharge promptly the 
obligations incurred under the contract, re-
funds, credits, payments, deposits, invest-
ment income earned, uncashed checks, or 

other amounts owed the Special Reserve, in 
income producing investments and accounts. 

(d) Investment income lost as a result of 
unallowable, unallocable, or unreasonable 
charges against the contract shall be paid 
from the 1st day of the contract term fol-
lowing the contract term in which the unal-
lowable charge was made and shall end on 
the earlier of: (1) The date the amounts are 
returned to the Special Reserve (or the Of-
fice of Personnel Management); (2) the date 
specified by the Contracting Officer; or, (3) 
the date of the Contracting Officer’s Final 
Decision. 

(e) Investment income lost as a result of 
failure to credit income due the contract or 
failure to place excess funds in income pro-
ducing investments and accounts shall be 
paid from the date the funds should have 
been invested or appropriate income was not 
credited and shall end on the earlier of: (1) 
The date the amounts are returned to the 
Special Reserve (or the Office of Personnel 
Management); (2) the date specified by the 
Contracting Officer; or, (3) the date of the 
Contracting Officer’s Final Decision. 

(f) The Carrier shall credit the Special Re-
serve for income due in accordance with this 
clause. All lost investment income payable 
shall bear simple interest at the quarterly 
rate determined by the Secretary of the 
Treasury under the authority of 26 U.S.C. 
6621(a)(2) applicable to the periods in which 
the amount becomes due, as provided in 
paragraphs (d) and (e) of this clause. 

(g) The Carrier shall incorporate this 
clause into agreements with underwriters of 
the Carrier’s FEHB plan and shall substitute 
‘‘underwriter’’ or other appropriate reference 
for the term ‘‘Carrier.’’ 

(End of clause) 

[55 FR 27416, July 2, 1990, as amended at 62 
FR 47577, Sept. 10, 1997; 70 FR 31383, June 1, 
2005] 

1652.216–70 Accounting and price ad-
justment. 

As prescribed in section 1616.7001, the 
following clause shall be inserted in all 
FEHBP contracts based on a combina-
tion of cost and price analysis (commu-
nity rated). 

ACCOUNTING AND PRICE ADJUSTMENT (JAN 
2003) 

(a) Annual Accounting Statement. The Car-
rier, not later than 90 days after the end of 
each contract period, shall furnish to OPM 
for that contract period an accounting of its 
operations under the contract. The account-
ing shall be in the form prescribed by OPM. 

(b) Adjustment. (1) This contract is commu-
nity rated as defined in FEHBAR 1602.170–2. 
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(2) The subscription rates agreed to in this 
contract shall be based on paragraphs 
(b)(2)(i) or (ii) of this clause. Effective Janu-
ary 1, 2013 all community rated plans must 
base their rating methodology on the med-
ical loss ratio (MLR) threshold described in 
paragraph (b)(2)(i) of this clause unless tradi-
tional community rating is mandated in the 
state where they are domiciled: 

(i) The subscription rates agreed to in this 
contract shall meet the FEHB-specific MLR 
threshold as defined in FEHBAR 1602.170–14. 
The ratio of a plan’s incurred claims, includ-
ing the issuer’s expenditures for activities 
that improve health care quality, to total 
premium revenue shall not be lower than the 
FEHB-specific MLR threshold published an-
nually by OPM in its rate instructions. 

(ii) The subscription rates agreed to in this 
contract shall be equivalent to the subscrip-
tion rates given to the carrier’s similarly 
sized subscriber groups (SSSGs) as defined in 
FEHBAR 1602.170–13. The subscription rates 
shall be determined according to the car-
rier’s established policy, which must be ap-
plied consistently to the FEHBP and to the 
carrier’s SSSGs. If an SSSG receives a rate 
lower than that determined according to the 
carrier’s established policy, it is considered a 
discount. The FEHBP must receive a dis-
count equal to or greater than the carrier’s 
largest SSSG discount. 

(3) If the rates are determined by SSSG 
comparison, then: 

(i) If, at the time of the rate reconciliation, 
the subscription rates are found to be lower 
than the equivalent rates for the lower of the 
two SSSGs, the carrier may include an ad-
justment to the Federal group’s rates for the 
next contract period, except as noted in 
paragraph (b)(3)(iii) of this clause. 

(ii) If, at the time of the rate reconcili-
ation, the subscription rates are found to be 
higher than the equivalent rates for the 
lower of the two SSSGs, the carrier shall re-
imburse the Fund, for example, by reducing 
the FEHB rates for the next contract term to 
reflect the difference between the estimated 
rates and the rates which are derived using 
the methodology of the lower rated SSSG, 
except as noted in paragraph (b)(3)(iii) of this 
clause. 

(iii) Carriers may provide additional guar-
anteed discounts to the FEHBP that are not 
given to SSSGs. Any such guaranteed dis-
counts must be clearly identified as guaran-
teed discounts. After the beginning of the 
contract year for which the rates are set, 
these guaranteed FEHBP discounts may not 
be adjusted. 

(4) If rates are determined by comparison 
with the FEHB-specific MLR threshold, then 
if the MLR for the carrier’s FEHB plan is 
found to be lower than the published FEHB- 
specific MLR threshold, the carrier must pay 
a subsidization penalty equal to the dif-
ference into a subsidization penalty account. 

(5) The following apply to community 
rated plans, regardless of the rating method-
ology: 

(i) No upward adjustment in the rate estab-
lished for this contract will be allowed or 
considered by the Government or will be 
made by the Carrier in this or in any other 
contract period on the basis of actual costs 
incurred, actual benefits provided, or actual 
size or composition of the FEHBP group dur-
ing this contract period. 

(ii) For contract years beginning on or 
after January 1, 2009, in the event this con-
tract is not renewed, the final rate reconcili-
ation will be performed. The carrier must 
promptly pay any amount owed to OPM. Any 
amount recoverable by the carrier is limited 
to the amount in the contingency reserve for 
the terminating plan as of December 31 of 
the terminating year. 

(iii) Carriers may not impose surcharges 
(loadings not defined based on an established 
rating method) on the FEHBP subscription 
rates or use surcharges in the rate reconcili-
ation process in any circumstance. 

(6) For contract years beginning on or 
after January 1, 2009, in the event this con-
tract is not renewed, the final rate reconcili-
ation will be performed. The carrier must 
promptly pay any amount owed to OPM. Any 
amount recoverable by the carrier is limited 
to the amount in the contingency reserve for 
the terminating plan as of December 31 of 
the terminating year. 

(7) Carriers may provide additional guaran-
teed discounts to the FEHBP that are not 
given to SSSGs. Any such guaranteed dis-
counts must be clearly identified as guaran-
teed discounts. After the beginning of the 
contract year for which the rates are set, 
these guaranteed FEHBP discounts may not 
be adjusted. 

(8) Carriers may not impose surcharges 
(loadings not defined based on an established 
rating method) on the FEHBP subscription 
rates or use surcharges in the rate reconcili-
ation process irrespective of whether sur-
charges are applied to the SSSGs. 

(End of clause) 

[62 FR 47577, Sept. 10, 1997, as amended at 64 
FR 36273, July 6, 1999; 65 FR 36387, June 8, 
2000; 70 FR 31383, June 1, 2005; 74 FR 7824, 
Feb. 20, 2009; 76 FR 38286, June 29, 2011; 77 FR 
19525, Apr. 2, 2012] 

1652.216–71 Accounting and Allowable 
Cost. 

As prescribed in section 1616.7002, the 
following clause shall be inserted in all 
FEHBP contracts based on cost anal-
ysis (experience rated). 
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